STATEMENT OF POSITION PRESENTED BY MR. DAVID MARREN
OF THE F.A. BARTLETT TREE EXPERT COMPANY ON BEHALF OF THE MEMBERSHIP OF THE
NATIONAL ARBORIST ASSOCIATION TO HOUSE SUBCOMMITTEE ON
NATIONAL ECONOMIC GROWTH, NATURAL RESOURCES, AND REGULATORY AFFAIRS

FEBRUARY 15, 2000

My Company, Bartlett Tree Expert Company is a member of National Arborist
Association (“NAA”).

NAA is the leading trade association in the Nation composed of employers in the tree
care and arboriculture business. NAA has over 2,600 member companies, 50 of whom either
reside or maintain offices and operations in Indiana, accounting for employment of an estimated
700 persons in Indiana and over 60.000 persons nationally.

NAA member companies have twice been the victims of OSHA’s attempt to change its
regulations by letters of interpretation as an end run around the required statutory processes. In
each example, NAA was forced to threaten to sue OSHA, to protect members from such abuse,
before OSHA, in each instance. revoked its improper letter of interpretation. Both instances are
described below.

L. Attempt to Amend the OSHA “Logging Industry” Standard to Place the Tree Care
Industry Within [t

OSHA long has had a “logging industry” safety standard, 29 CFR 1910.266 (excerpt at
Attachment 1-A). It always was applied to logging, never to arboriculture or tree trimming.
Suddenly, OSHA issued a letter of interpretation, asserting out of whole cloth that the standard
applied to tree care employers (OSHA’s letter at Attachment 1-B). NAA wrote OSHA advising
that its letter was unfounded and worse, illegal, for which NAA would sue, failing retraction
(Attachment 1-C). In response, OSHA recanted (Attachment 1-D). Worse, while OSHA claims
these letters of interpretation have no legal force, the fact of the matter is that they serve as the
basis for prosecuting our members. For instance, North Carolina OSHA prosecuted one of our
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NAA members under its own interpretive bulletin which expressly relied on the withdrawn
federal OSHA logging letter of interpretation! (Attachment 1-E).

I1. Attempt to Change Line Clearance Tree Trimming Standard’s Aerial Lift Fall
Protection Requirements Via Letter of Interpretation

The line clearance tree trimming part of the tree care industry protects electric service to
the public from interruptions due to trees growing into power lines. NAA’s members use aerial
lift ("bucket”) trucks and diligently use, at a minimum, the OSHA-required body belt and
lanyard fall protection mechanism specifically prescribed by OSHA standard 1910.269(g)(2)(v)
(Note 1) (which adopts body belt and lanyard requirement of 29 CFR 1910.67, excerpt at
Attachment 2-A). Again, suddenly, OSHA issued a letter of interpretation that the body belt and
lanyard requirement was being interpreted to now require, instead, use of a “full body harness
and fall arrest lanyard™ device exclusively. (Attachment 2-B). By thus suddenly changing the
express body belt and lanyard requirement of the standard to a body harness requirement by fiat
rather than by notice and comment, OSHA has prevented the sharing of views of tree industry
safety professionals as to the pros and cons of making such a change in standard, which the
notice and comment requirement was intended to achieve. Again NAA threatened to sue OSHA
for this improper attempt to change the express wording of the standard without prior notice or
opportunity for comment (Attachment 2-C), and again OSHA recanted (Attachment 2-D).

What is so disturbing about the use of these letters to change existing OSHA standards is
that they evince an intentional pattern of changing standards by fiat without complying with the
Notice and Comment provisions of the OSHA statute.

The Notice and Comment provisions of OSHA statute were erected there by Congress as
a reflection of concern that OSHA is not the definitive word on safety; that, to the contrary, the

best check on arbitrary imposition of wrong-headed regulation on small business is through the
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opportunity, via Notice and Comment, to demonstrate to OSHA what makes sense, and what
does not, so that the final regulation would be workable and acceptable.

To be sure, once a regulation issues, OSHA may issue a letter of interpretation explaining
its meaning or to clarify its intent. We do not quarrel with such appropriate use of letters of
interpretation.

The rub is not with clarification of properly adopted regulations. It is, instead, with
misusing letters of interpretation to substantively change regulations without notice or
opportunity to comment on the change in regulation. Stated more bluntly, our concern is that
OSHA uses letters of interpretation as a high handed end-run around congressionally imposed
procedures for changing standards, quickly backing off only when a group like National Arborist
Association threatens to expose their illegal practice in court. But not every business has a
watchdog like NAA to protect its interests. These are two instances. We can only imagine how
many more regs get changed through the back door in this fashion in plain disregard of the
Notice and Comment and judicial review procedures which Congress has imposed in the OSHA
statute for the protection of small business.

One occasion of unlawful change of standard by letter of interpretation, followed by
retraction when a court action is threatened, is an abuse which. if the Agency was
unsophisticated, could be explained as a mistake. But twice doing so by a sophisticated Agency
reflects intentional abuse to evade Congressionally imposed limitations on Agency action, which
Congress must curb.

[ronically, while OSHA repeatedly ignores in this fashion the limitations which Congress
placed on its authority to change safety regulations, the Agency hammers employers with fines

of up to $70,000 for its claim of the employer repeatedly violating OSHA regulations. Why is it
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that Congress lets OSHA hammer small business for repeat violations, but looks the other way
when OSHA repeatedly violates the restrictions which Congress placed on OSHA?

Indeed, OSHA’s illegal attempt to change standards by letter of interpretation and then
withdrawing same upon threat of court challenge 1s, we think, administered in bad faith: Even
though OSHA officially withdrew its letter of interpretation over a year ago which attempted to
place the tree care industry under the logging industry standard, that withdrawn letter of
interpretation still was on OSHA’s web site as recently as last week. — thereby announcing to its
hoards of OSHA inspectors nationally the position to cite us under the logging standard. Thus,
OSHA has perfected the art of a sham: It withdraws the illegally issued letter of interpretation in
the face of threatened lawsuit — to disarm the lawsuit — but then duplicitously leaves the
assertedly withdrawn letter on the OSHA web site for enforcement guidance anyway!

My Company, along with our industry represented by NAA, hopes this Committee
immediately forces OSHA to comply with the law as diligently as OSHA would have us comply
with its regulations.

At the same time, NAA is not insensitive to the fact that the opportunities for improving
safety in the tree care industry are very much a moving target. We recognize the opportunities
for improvement and are committed, through NAA’s extensive involvement with the American
National Standards Institute’s Z-133.1 national consensus tree care safety standard, to work with
industry, unions, and OSHA in a cooperative ettort to improve safety on a consensus basis. The
problem is not with our commitment to change to improve safety; it is with OSHA attempting to
foist on us through the back door of letters of interpretation its notion, springing out of the head
of one person who writes a letter, how the law effectively shall be changed, short circuiting the
efforts of the ANSI national consensus committee and the methods imposed on OSHA by

Congress for effectuating change.
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SPECIAELINDUS_TRIES

hangers to prevent saws from dropping on
table.

(5) Edgers— (1) Location.

(a) Where vertjcal arbor edger saws
arc located ahead of the main saw, they
shall be so guarded that an employce can-
not contact any part of the edger saw
from his normal position

{b) Edgers shall not be located 1n the
main roll case behind the head saws

(1) Guards.

{a) The top and (he openings in end
and side frames of cdgers shall be ade.
quately guarded and gears and chainpy
shadl be fully hoysed Guards may he
hinged or otherwise arranged 1o permp
orling and the removyj of saws

AY A edgers whal) be equipped with
pressure feed rolls

(¢} Pressure feed rojls an edgers shall
be guarded Agdinst aceidental contaer
(un) Antikickback deviees

(a) Edgers shalj he provided with safety
lingers or other approved methods of
preventing kickbacks or guarding againg
them A barricade 1y line with the edger,
iF property fenced ol may be used of safe-
ty fingers are not feasible 1o instali

(hy A controlling device shall be in.
statled and located that the operator
s stop the feed mechanism without re-
leasing the tension of the pressure rolls.

f1v) Operating speed of hive rolls. Live
rolls and tailing devices 1n back of cdger
shall operate at 4 speed not less than the
speed of the edger feed rolls

(6) Planers - - (1) Guards

(a) Al cutting heads shall be guarded.

()Y Side head hoods shall be of suffi-
crent height (0 safepuard the head ser-
sCrew

() Pressure feed rolis and “pineapples”
shall be guarded

(d) Levers or controls shuall be 5o ar-
ranged or guarded as 1o reduce the poss;-
Sihty of acadental opergrion

(0 Dry kifng and foacilines

VY Rl towndarim, Dry kilng shall be
sonstructed upon soiyd frundations o pre-
“ent tracks {rom sageing

(0 Passageways A Missapgeway shall
he provided to grve adequate clearance on
4t least one side or 1 the center of end-
Pricd Kilns and on two stdes of cross-piled
kifns

(3) Doors—- () Main kitn doors.

(@} Main kiln doors shall be provided
with a method of holding them open while
kiln is being loaded

(b) Counlcrwcights on vertical lift
doors shall be boxed or otherwise
guarded.
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(¢} Adequate means shall be provided
to firmly secure main doors, when they
are disengaged from carriers and hangers,
to prevent toppling,

(1) Escape doors

(a) Il operating procedures require ac-
cess 1o kilns, kilns shalf be provided with
escape doors that operaie casily from the
mside. swing n the direction of exit, and
are docated tn or near the main door at the
end of the pissageway

{h) Escape daors shall be of adequate
herght and widih 1, decommodate an gqy-
Crage stze man

CH P Pis shait pe wedl ventiluted,
drined  ang hghted . and shali be large
enough 1o safely tecaninadaie the kyin
operator topcther wigh operating devices
such as valves. dampers, damper rods, gnd
traps

(5) Steam marns A highopressure
Steam nrns located 1o o adjacent 1o an
operating pit shall be covered with heat-
msulating materiy

(6) Ladders A tixed Ladder, 1 Accor-
dance with the requirements of §1910 27
orother adequate me i shudl be provided
O PErmt aecess ta the oof Where con-
trols and machinery are mounted on the
roof. a permanent stues s wirh standard
handral shall be MNtdiad i Gecordance
with the reguirements b X0 g

(1) Chocks A micans shall be provided
for chocking or blocking curs

(8) Kiln tender roor A warm room
shall be provided for kifn cmplovees to
stay in during cold weather afier lcaving a
hot kifn

(9) [Removed)

[Removed 4t 63 FRO 367 fune I8,
1998, cifective Aug. 17, j993)

(g) [Removed]

(h) [Kcnmvcd[

(1) [Rcmm‘cd]

[(g) through (i) removed s 63 PR 33367,

June 18, 1993, cflective Aug 17 1a9g)
() [Remaved)|
[Removed ar 6 FROwosy wygy 7,

1996 T —

§1910.266 Logging ()p(‘l"dli(bi}ﬂ/\

[Revised ar 59 FR 51741, Oct. 12, 1994
amended at 60 FR 47035, Sept 8, 1995)

(@) Table of contents.

This paragraph contains the g of
paragraphs and appendices contained in
this section.

a. Table of contents
b. Scope and application
c. Definitions
d. General requirements
1. Personal protective equipment

;
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- First-aid ks
- Seat belts
. Fire extinguishers
Environmeny) conditions
- Work areas
7. Signaling und signal cquipimeny
8 Overhead clectric lines
9 Flammable and cambusble Bgurds
10 Explosives and blasting apengs
¢ Hand and porrable powcered ooy
I General requiremients
Chian viws
P AMachines
I General requirements
2 Muchmne operation
U Protective Structhisres
4 Overbead puards
> Machine aceess
O Bxhiust systems
Brakes
S Guarding
v Vehicles
[ree harvesting
b Gieneral requiremenis
Manual felling
U Bucking and ftmbing
4 Chipping
Y Yarding
o Loading and unloading
T Transport
SOStrrige
Lolrnining
;o Bfectve dute
K Appendices

Appendix A
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e

Minimum Firoang Sup

phes
Appendix B-. Minimum Firegig Fram
ing
Appendiy r(_‘urrcspondmg ISO Agree-
ments ——
Y Scope and application. ?
SO0 Ths standard estabhishes safety

PraCtices means. methods and operations f
or i types of logping fregaraleTT Rires
ARSI wood T se types af fip
sirenclude. but are noy limited 1o, sulp
roud and Gmber harvesting and the log
iy o Sawlogps, veneer bolts, poles pol
s end other foregy products [y
standird does nog cover the construction
Or use of cable varding systems

(20 This standard applics 1o al lopging
bperations as defined by this section

(V) Hazards and working conditions noy
specttically addressed by this section are
covered by other applicable scctions of
Part 1910

(€) Definitions applicable 1o this see.
tion.

Arch. An open-framed trailer or built-
up framework used 10 suspend the leading
ends of trees or logs when they are skid-
ded.

[Sec. 191 0.266(c)]
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U.S. Department of Lab @ Qspations Safety and He

B Reply to the Attention of: % %
MAR 4 1998

Amelia Reinert

Deputy Executive Director
National Arborist Association, Inc.
Route 101

P.O. Box 1094

Ambherst, NH 03031-1094

Dear Ms. Reinert,

[ want to thank you meeting with me to discuss the Occupational Safety and Health
Administration’s (OSHA) Logging Operations Standard (29 CFR 1910.266). The questions you
have raised about whether the standard applies to commercial tree thmming and care indicate
that this issue needs to be clarified. As such, I will be sending this lcttcrofmtcrpretauontoall
our field offices. I apologize for any delay in responding to your questions.

There are many types of operations involved in logging. They include, but are not limited to,
felling trees, cutting branches off trees and logs, cutting felled trees into logs, chipping branches,
and moving felled trees and logs. The hazards that the Logging Operations Standard (29 CFR
1910.266) 1s intended to address are present in all of these opcrations. These hazards include the
massive weights of tree branches and trees, especially the irresistible momentum of falling,
moving or rolling trees and branches. The tools and equipment that employees use to perform
these operations, such as chain saws, axes, and chippers, also pose hazards wherever they are
utilized in industry. The hazards are even more acute when dangerous environmental conditions,
such as severe rain, lightening, strong winds, snow, ice, extreme cold, rough terrain, and remote
ot isolated work sites, are factored in. “The combination of these hazards presents a significant
risk to employees.” 59 Federal Register 51672, 51673, Oct. 12, 1994 (Preamble to the final
Logging Opcrations Standard).

The operations, tools, equipment, environmental conditions, and hazards described above are
found in commercial tree trimming and cutting operations as well as tree harvesting operations.
That is why the Logging Operations standard includes such a broad definition of the operations
to which the standard applies:

This standard establishes safety practices, means, methods, and operations for all
types of logging, regardless of the end use of the wood. 29 CFR 1910.266
(b)(1).



@ {7
Logging operations. Operations associated with felling and moving trees and logs
from the stump to the point of dclivery, such as, but not limited to, marking,
felling, bucking, limbing, debarking, chipping, yarding, loading, unloading,
storing, and transporting machines, equipment and personnel from one site to
another. 29 CFR 1910.266 (c).

OSHA believes this definition is broad cnough to include commercial tree cutting and utmming,
operations which OSHA did not expressly exempt from coverage of the Logging Operations
Standard. OSHA exempted only two logging operations from coverage of the standard:
construction of cable yarding systems and the use of cable yarding systems. 29 CFR 1910.266
(bX1). Even there, OSHA has specified that tree cutting operations leading up to the use of the
cable yarding system are covered by the standard because “the hazards for loggers felling trees
exist regardless of how the trees or logs are moved about the work site.” $9 Federal Register
51672, 51698. For the same reason, when OSHA decided not to include logging road
construction operations in the final standard, the agency said that cutting of trees in preparation
of construction activitics nevertheless would still be covered by the standard. 59 Federal Register
51699. And OSHA applied the same rationale in including in the standard the cutung trees in
preparation for agnicultural activitics. 59 Federal Register 51699. These examples provide
further indication that OSHA's intention in promulgating the Logging Operations Standard was
to address hazards associated with cuttung trees, wherever those hazards are found. including
commercial tree trimmung and cutting operations.

In addition, specific provisions in the Logging Operations Standard directed to the patticuiar
circumstances of operations such as commercial tree trimming and cutting also show that the
standard applies to these operations. For example, OSHA provides two exceptions 1o thy ey
protection requirements that are dirccted to operations such as commercial tree triuus: iy i
opposed to tree harvesung 29 CFR 1910.266 (d)(1)(iv). First, OSHA does not require chain
saw operators to wear leg protection if the operator is working from inside a bucket truck, a type
of equipment that is not generally used in forest locations. Also, OSHA does not require
climbers to wear leg protection while operating & chain saw in a tree if the employer
demonstrates that a greater hazard is posed by wearing leg protection in the particular situation

The provisions in the Logging Operations Standard addressing operations near overhead elactric
lines also are directed to operations such as cornumercial tree trimming, since it is generally very
unlikely that power lines will be found in remote forest locations where tree harvesting
operations are performed. 29 CEFR 1910.266 (d)(8). Likewise, certain provisions regardia,:
chain saw operation are specifically directed to operations such as commercial tree timminy,

For example, the standard provides that chain saws may be started either on the pround or “wher-
otherwise firmly supported " 29 CEFR 1910.266 (c)(2)(vi). This altemnative was included i the
final standard in recognition of the fact that it would be a greater hazard to climb a tree o trun
with a running chain saw. 59 Federal Register 51712. Another example regarding chain saw
operation is the exception OSHA provided to the requirement that the operator hold the chain
saw with both hands while in use. 29 CFR 1910.266 (e)(2)(viii). In the preamble to the standard.
OSHA explained:



OSHA believes there are other situations in which the hazard may be greater if the
operator attempts to hold the saw with two hands. For cxample, when an operator
has climbed a tree to top the tree, the operator may not be able to keep his balance
if he tries to operate the saw with both hands. In that case, the safest method may
be to use one hand to control the saw and the other hand to steady bimself. 59
Federal Register S1713.

For all of these reasons, OSHA again states that the Logging Operations Standard applies to
opcrations such as commercial tree trimming and cutting. OSHA believes that the equipment
requirements, safc work practices and training provisions included in the Logging Operations
Standard will significantly reduce the risks that workers, such as commercial tree trimmers, face
and will reduce the injuries that occur as a result of exposure to the hazards associated with
cutting and timming trees.

Once again, we appreciate your time and interest in coming 1n to discuss these important
workplace safety and health issues. If you have further questions regarding this matter, please
feel free to contact me or Russelle McCollough on my staff at 202-219-8031.

Sincerely,

ho B. Miles, Jr., Director/
irectoratc of Compliance Programs
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SEMLER & PRITZKER
ATTORNEYS AT LAW
SUITE @10
530t WISCONSIN AVENUE. N.W
WastinGgTON, D.C. 20015
(202) 537-9505

MALCOLM L. PRIT/KER TELECOPIER
STEVEN R SFMLEHN (202) 537-0080

May 6. 1998

Mr Charles N. Jeffress

Assistant Secretary of Labor

U'S Department of Labor

Occupational Safety and Health Administration
200 Constitution Avenue, NW

Washington, DC 20010

Re: National Arborist Association/Misapplication
of Logging Standard to Tree Carc Work

Dear Assistant Secretary leftress:

We have been retained by National Arborist Association ("NAA") to commence an
action against OSHA in the United States District Court for the District of Columbia. seeking
a declaratory judgment and injunctive rehiet against OSHA s newly announced intention
administratively to apply the 29 C.F.R. 1910.266 "logging industry” standard to the arborist
industry.  The gravamen of the intended court suit would be that OSHA’s action violates the
Admimstrative Procedure Act. 5 U.S.C §553. ¢t seq., by announcing the application of such
substantive rules upon arborists without prior notice and opportunity for comment required
under the APA_and also by the Agency engaging in arbitrary and capricious action. NAA
prefers. if possible, amicably to resolve this matter without htigatior.  We therefore proposc i
meeting with you and a member to the Sohcitor’s staff to explore whether resolution can be
found. If OSHA 1is agreeable to such a mecting. we would delay filing suit pending such
discussions.

By way of background, our research indicates that the current §1910.266 logging
standard had 1ts genesis in the predecessor 29 C.F.R. 1910.266 "pulpwood logging" standard.
By notice of proposed rulemaking, 54 F.R. 18798, OSHA proposed to extend this standard
from pulpwood logging only, to the entire logging industry; and thereby to expand its
protections to all loggers in the Nation. This notice of proposed rule making contained no
suggestion whatsoever of proposing to apply its terms to the tree care industry. This
announced proposed limited focus to the logging industry only -- without any indication of
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May 6, 1998
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application to the tree care industry -- repeatedly was restated in OSHA's semi annual agenda
of regulatory activity (commencing 48 F.R. 47538), citing such limited logging industry
object (both by text description, as well as by SIC Code).

Apart from the very absence of fair notice of intended application to the arborist
mndustry. and of consequent deprivation of statutory opportunity to comment on same in the
proposed rulemaking process, other factors reintorce NAA's perception of unfair, arbitrary.
treatment by OSHA: Thus, during the very period of pendency of promulgation of the
S1910 266 logging standard. OSHA simultaneonsly was promulgating comprehensive
standards for satety in the line clearance tree tnmmung industry under then-pending 29 C.F R
1910.269(a),(r). NAA was deeply involved in development ot that standard (scee extensive
references to NAA's involvement i preamble to final rule. 59 [ R 4320, ef seq ). having
fully participated in promulgation hearings in Washington, DC and Los Angeles, and having
submiticd numerous materials to that Record.  Yet never throughout that promuaigation was
there any hint by OSHA of tree care work also bemg the object of contemplated coverage by
a loggng standard proposal ' In fact, any suggestion to the contrary would have been
norsensical masmuch as safety standards then being developed tor line clezrance tree work
under $1910.269 (oot protection. for instance) were beng targeted to tree care and. indeed,
were adopted different in substance from that bemg adopted tor loggimg  And. respectfully,
when Comphiance Direcior John B. Miles met with NAA on Tuly 21, 1997 10 discuss industry
concerns towards continuing to develop a positve relationship with the tree care mdustry in
the mterest of safety, he speaifically assured NAAs representatives that OSHA intended not
te apply the logging standard to tree care work and stated that a Program Direciive shortly
would issue to that effect. But then Compliance Director Miles tssued a letter o March 4.
1998 1o NAAL precisely t the opposite result.  Indeed, not only did Mr. Miles letter
contradict ms oral assurances (above) to NAA . but 1t also contradicted Mr. Miles™ own field
memorandum of March 12, 1996 that tree cutting for the purpose of electric utility line work
was poverned by §1910.269 and "1s not covered by the Logoing Standard”

Compliance Director Miles™ letter to NAA states OSHA S intent to apply the logging
standard to tree care stems from the Agency’s interpretation of the meanimg of the defimtion
of logeing” i §1910.266 -- that, in effect, it arguably also "1™ tree care. 1o be sure,
OSHA 15 free to determine enforcement policy and standards interpretations unencumbered by
the APA’s notce and comment procedures. However, an agency cannot, in the name of such
interpretive license, thereby effectively swallow APA’s notice and comment procedures
altogether by extending a regulation to cover an industry which never had fair notice that its
mterests were the intended object of a proposed standard or fair opportunity to comment on

' Indeed, in contrast to the semi annual agenda announcements of limited groups

affected by the logging standard’s proposal, the tree care promulgation was, at the same time,
announced more broadly to impact "multiple sectors". See e.g. 58 F.R. 56580.
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same. See, e.g. National Mining Assn. v. Mine Safety and Health Administration, 116 F 3d
520, 530-531 (D.C. Cir. 1997, and cases cited therein); American Trucking Assns. v. Secy. of
Labor, 955 F.Supp. 4 (D.D.C. 1997). Respectfully, this is not mere enforcement policy, it is
an impermissible end-run around the APA at best, and an attempted sandbag of this industry
at worst.

We look forward hearing from vou or from counsel whether a mecting to attempt to
resolve these issues amicably may be useful. We would appreciate hearing from you by
May 26th regarding scheduling such a meeting, and would agree not to file suit pending such
meeting. NAA prides uwself n its long and constructive relationship with OSHA in the
interests of employee safety. The Association therefore hopes that dysfunctional litigation in
this matter can be avoided.

Sincerely,
SEMLER & PRITZKER

R, T S

Steven R. Semler

SRS/sp

cc: John B. Miles. Ir.. Director of Compliance
Joseph M. Woodward, Associate Solicitor
The Honorable Kay Bailey Hutchison, Member, United States Scnate
The Honorable James M. Jeffords. Member, United States Senate
The Honorable Cass Ballenger, Member, United States Congress
Arthur Roesenteld, Chief Counsel, Senate Labor and Human Resources Committee
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e ATTACHMENT 1-D

U.S. Department of Labor Assistant Secretary for
Occupational Safety and Heatlth
Washington. O C 20210

JUN 22 1998

Amelia Reinert

Deputy Executive Director

National Arborist Association, Inc.
Route 101

P.O. Box 1094

Ambherst, New Hampshire 03031-1094

Dear Ms. Rernert:
The purpose of this letter is to withdraw the Occupational Safety and Health Administration’s
(OSHA) response dated March 4, 1998 (copy enclosed) to your correspondence of July 23, 1997,

regarding compliance issues raised by the National Arborist Association.

We would like to consider these issues again, in dialogue with your organization, to ensure safety
and health in the commercial tree care industry.

Sincerely,

— o

tmzell Blanton, Jr.
Deputy Assistant Secretary

Enclosure



ATTACHMENT 1-E

North Carolina Department of Labor
Division of Occupational Safety and Health
Raleigh, North Carolina

Field Information System Operational Procedure
SN/OPN Notice 88C

Subject: Naorth Carolina Special Emphasis Program to Reduce the Number of
Injuries and Death Associated with Tree Felling and Related Activity

A Pumose.
This notice recstablishes a North Carolina Special Emphasis Program (SEP) 1o address
the hazards associated with tree felling and related activiry. This effort will mclude safety
inspectons and specific consultanon and educaton and training acuviues.

B.  Scope.
Tree felling activity includes hmbing, bucking, marldng, and cutting logs of tees to
length as well as felling. Covered operanons include but are not limited w logging, tree
rimming, felling of trees in preparation for construction actuvity such as the building of
roads or trails, preparation for agricultural actuvity, sawmilling, and storm debris cieanup
and removal. Tree felling activity could reflect Standard Industrial Classificanon (SIC)
Codes 0783, 1629, 2411, 2421, and those codes representing the public sector. This
notice is applicable throughout North Caroline.

C. Acton
This Operational Procedure Notuce (OPN) provides for special emphasis inspecuons in
accordance with GS 95-136.1(2) due to 2 high rate of work related deaths.

D.  Backeround,
North Carolina initiated the state’s first special emphasis inspection program for tree
felling operations in 1994 m response (0 an increasing number of fatalities and senous
injuries associated with tree felling and related actvity. Through consultation, education
and training, and compliance activity, the SEP had a significant impact on reducing the
number of fatalities relating to tree felling. In 1993, the state experienced 13 fatalines in
wee felling aperations, while the number dropped to only three deaths m [994. The
special emphasis program was not extended beyond 1995. The years 1996 and 1997 have
seen the number of ree felling fatalities increase to 2 level near that of 1993. In 1996
there were 12 famlitcs and 11 ia 1997. In respopse to the increasing number of fatalities
over the past two years, the tree felling special emphasis inspection program has been
resumed. This SEP will address tree felling and include activity associated with
continuing storm cleanup projects. Funds are now being made available to cities, towns,
and counties to address secondary cleanup sites not previously scheduled for cleanup.
Part of the SEP educational process will be to make public sector instrumentalities aware
that subcontractors hired for storm cleanup involving tree felling and related activity are
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covered under applicable OSHA standards, including Loggmg Operations.

i 1 -
This SEP shall remain in effect untl canceled by the Director.

The Bureaus of Training and Outreach, and Consultative Services shall provide training
and consultative cfforts to address the hazards associated with tree felling and related
activity.

ct jvitv.
Each District Office shall conduct inspections under this state special emphasis program.

1. Scheduling

a The Division shall develop a list of establishments (worksites) likely to be
covered by this special cmphasis program. Inspection sites can be
randomly selected for inspection from this List using a random numbers
table As pew sites are added, they should be randomized for inspecuon.
SIC codes most likely to be included in this list are 0783, 1629, 2411,
2421, and those codes representing the public sector.

b. The randomly selected establishments designated for inspecton under ths
special emphasis program will be included with the usual assignment List
dismibuted to each Safety District Supervisor oa a periodic basis.

~o

Referrals.

a In response to the high visibility and mobile nature of wee felling
opcratios, any serious hazards observed shall nomally be investigated
immediately by the Safety Compliance Officer (SCO) who observes them
after consulting with the District Supervisor as Compliance Bureau
procedures require. Serious safety hazards observed by the Health
Compliance Officer (HCO) shall be referred to the Bureau of Safety
Compliance.

b. Because many tree felling operations are located in remote locations where
the observation of hazards from public areas would not be possible,
whenever a SCO observes or receives information regarding a site where
tree felling may be taking place but no violaton is abserved, the SCO and
the District Supervisor shall determine if the site needs 10 be immediately
scheduled for inspection or added to the hist of establishments o be
randomly selected for inspection. Such dctcrmination shall be based on
but not limited to the following criteria: the resources available for
inspecting the site, the size of the operation, the prior history of the
operator if known, and/or the likelihood that the site will be abandoned
before it could be randomly selected for inspection.

2
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c. For tree felling operations associated with storm cleapup, the Burcau Chief

of Safety Compliance may request that specific searches be conducted to
Jocate the cleanup sites. This would include contact with public sector

instrumentalities.

IMIS Coding.

The OSHA-1 form for all inspections conducted as a result of this special
emphasis program shall be coded as local emphasis program inspections in block
25C and marked “TREE FELLING.”

6 i e

All activities under this OPN shall be considered covered under standards for
Logging Operations 1910.266. This clarification is provided to give those
employees and employers subject 10 the OPN, as well as the SCOs conducung
inspections, clear guidance on which rules the Division will apply to the various
working conditions addressed by the OPN through the special emphasis
inspection program.

OSHA standard 1910266 applics ta employers and employees using all types of
tree cutting and logging equipment of rechniques. Employers engaged 1 storm

reconstruction

work, debris removdl, sike clearing in preparation for construction

work, and other covered operauons are expected to adhere to the “vertical”
Logging Opcrations standard. [n addition, the standard, and a subsequent
interpretative memo from Federal OSHA dated March 4, 1998, also specify that
the requirements apply “regardless of the end use of the wood™.

Lo}

Bureay Chiefs’ Responsibilitigs
Bureau Chiefs affected by this special emphasis program shall submit to the
Director by June 30, 1999, an cvaluanon report 1o include at least the following:

a. Bureau Chief of Safety Compliance:

63
2
3
@)
®

(6)
M

@

Number of inspecuons.

Number of citations and violations issued

Impact on the number of faralines in tree felling activities.
Standards cited.

Scheduling problems, such as locating work SIes or establishments
for this special emphasis program.

Number of safery and health programs improved or implemented.
Overall assessment of this special emphasis program mcluding the
impact on other Bureau activities, and the goal of eliminatng
hazards associated with tree felling.

Standard promulgation tecommendations.

-

b

x

<



b. Bureau Chief of Consultative Services:

)
@
3)
*
®
(6)
)

Description of outreach cfforts implemeated-

Assessment of the impact of outreach efforts.

Number of employers and cmployees affected.

Number of consultative visits conducted-

Types of hazards observed.

Number of safety and health programs improved or implemented.
Standard promulganon recommendations.

c. Bureau Chief of Training and Outreach:

ey
@)
©)
)
&)
(6)

Description of outreach efforts implemented.

Assessment of the impact of outreach efforts.

Number of training sessions conducted.

Number of employers and employees affected.

Standard promulgation recommendations.

Number of safety and health programs improved or implemented.

V. ’
d/wz‘ /9/ Q ’f.fjau/wlr)

Steven Sykes ‘(Zj _Robert K. Andrews, Jr. ///_)
J

Statc Plan Coordinator

Director

&/4/98

Date
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demonstrated tus ability to perform his
dutics safely at his level of training.

(36) System operatorfowner. The per-
son or organization that opcrates or con-
trols the clectrical conductors invelved

(37) Teleconmunications center. Aqn
installation of communication equtpment
under the exclusive control of an organi-
sation providing telecommunications scr-
vice, that is located outdoors or 1 a vault,
chamber. or a butlding spacc used primar-
iy for such mstallatons.

Note Telecommunication centers are fa-
Slities established. eyuipped and arranged
i accordance with engincered plans for the
purpose of providing telecommumecations
wrvice  They may be located on premises
swned or teased by the organization provid-
g telecommumcaton service, or on the
aremses owned or leased by others This
Jetimition includes switch rooms (whether
~lectromechanical, clectronic. ur computer

introlied), termiunal rooms, power rooms,
Z'J[\C‘HCI' rooms, transmitter lilld recever
rooms, switchboard operating rooms. cable
caults, and muscellaneous communications
quipment rooms. Simulation rooms of tele-
Sammunication centers for trarning or devel-
spmental purposes are abso included

VA8 Telecommunications derricks. Ro-
“anine or nonrotatiay dercck structures
nunently mounted on vehicles for the
serpose of hfong, beserme or positroning
Sordware and mateoads used n tetecom-
nemcations work

Oy Telecommoncation line truck . A
Caon used o transport men, tools, and

el and to serve o travehing work-

sop dor telecommunication anstaltation
nd maintenance work U ois sometimes
sqmpped with o boom and auxiliary
cqmpment for setung poles. digging holes,
ind clevating material or men.

{30) Telecommunication service. The
furnishing of a capability to signal or
communicate at a distance by means such
v+ telephone, telegraph, police and fire-
darm, community antenna television, or
wnnlar system, using wire, conventional
cabte. coaxaal cable. wave guides, micro-

wotve transmission, or other sunutar
ans
1ty Unvented vasde A enclosed vauht
winch the oniy anenmgs are access
f‘l"‘l[u"\‘

) Vawde An enclosure above or be-
v wround which personnel may enter,
st which s used for the purpose of in-
lling, operating, and/or maintatning
cpmipment and/or cable which need not
he of submersible design

(43) Vented vauli. An enclosure as de-
seribed in paragraph (s) (42) of this sec-
non, with provision for air changes using
cxhaust fluc stack(s) and low level air in-
take(s), operating on differentiais of pres-
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surc and temperaturc providing for air
flow.

(44) Voltage of an effectively grounded
circuit. The voltage between any conduc-
tor and ground unless otherwise indicated.

(45) Voltage of a circuit not effectively
grounded. The voltage between any two
conductors. I onc circuit s directly con-
nected to and supplicd from another cir-
cutt of higher voltage (s in the case of an
autotransformer), both are considered as
of the higher voltage, unless the circut of
lower voltage is cffectvely grounded, in
which case its voltage s not determined
by the circut of hwher valtage. Direct
connection nmplies clectne connection as
distinguished from connection merely
through clectromapnetic or clectrostatic
induction

§1910.269 Electric gcncra[iw
traasmission, and distroibution. .~

frower

(1910269 added by ~7 TR A7 January
3. 1994; corrected by 39 FRO33660,
313662, June 30, 1994

Note: OSHA is stasine the enforcement
of the following parayiaphs of §1910.269
unttl November 1 103 chahiing, {d) ex
cept for (d){2)() are i Do) {e)i ),
Fe)3), (Y2, (i

b (.
(o)), (n)iX) ton Yo o) 2.

P (), e b o OSHA 1
also staymg the en : paragraphs
()6} and (n7) of T T unnl No-

vember 1, 1994, bui
apply to hines and :
600 volts or fess bBario ONEEN s Sty
the enforcement of oo oo o vt b

of §1910.269 unul bt LT

[1910 269 Stay note added by 39 'R
33660, June 30, 1994]

(a) General.

(1) Application

(i) This scction cowers the operatton
and maintenance af clecinie power gener-
ation, control, transiorinon, transams-
ston, and distribution fines and cquip-
ment. These provisions aephy 1o

(A) Power gencr o on i ansimission,
and distribution Sarpes ancluding
related equipment £ crpose of com
munication or meter: 4re acees
sible only o qualiied oo

Note: The types o0 o
by this paragraph ool
transmission, and dee s
ot electric utitities. 15 o
statlations of industrig
plementary electric o cquipment
that is used to supply o« workplice for emer-
gency, standby, or similar purposes only s
covered under Subpart S of this Part. (See
paragraph (a)(1)(i{B) o this section).

(B) Other instaliations 4t an electric
power generating station, as follows:

daroas they
perated it

HEr

[RARN

“ans coverad
seneraton,
nstallations

sipuvalent ane

psments. Sup-

0095-3237/96/$0+$1.00

ATTACHMENT 2-A

(1) Fuel and ash handling and process-
ing installations, such as coal conveyors,

(2) Water and stcam installations, such
as penstocks, pipelines, and tanks, provid-
ing a source of energy for electric gencra-
tors, and

(3) Chiorine and hydrogen systems;

{1910 269(a) () {(1)(BY ) corrected by 39
FR 33662, Junc 30, 1994}

(C) Test sites where clectnical testing
mvolving temporary measurcinents asso-
crated with clectric power genceration,
transmsston, and  distribution s per
formed i laboratores, in the ticld, o sub-
stations, and on lines. as appased o me-
tering, relaying, and routine hine work.

PLOTO 26900 (T () worrevted by 39
PR 33662 Junc 30, 19944 ’

1) Work on or directiy associated with
the nstaltations covered 10 paragraphs
COCHHO(A) through Carc 0 0C ) of thes
sectton: and

(1910 269¢a) (T (D) corrected by W9
FR 33662, June 30, 1993

() Line-clearance tree-trunming oper
atons, as follows

(/) Eotre §1910.269 of thns Parto o
copt paragraph (o) (1) of this sccnon, ap
poes o hine-clearance tree trimming oper
coons performed by quahined cmploveces
{rhone who are knowledpeable i the con
struction and operation of clectne povee
concration, lranstssion. or
cquipnent involved. atong with the assoo
ved hazards)

¢ Parreraphs Go2) (hy tays Gy
in). (picand () of thes section apply o
line-clearance tree-trimuming operations
performed by line-clearance tree trim-
mers who are not qualified employees

{it) Notwtthstanding paragraph
(O of this section, §1910 269 of thus
Part does not apply:

distoibution

(1910 269(a)(1) (1) introductory text cor-
rected by 59 FR 33662, June 30, 1994}

{\) To cunstruction work, as detined in
$4910.12 of this Part. or

(B3 To ctectrical instatlations, electaical
safety -refated work practices, or electricat
mannienance considerations covered hy
Sabpart S of ths Part

Note [: Work practices coniurnuny to
SYEEO 33 through 1910 335 ol thiy Pars
dre constdered as complytng with the clecti
S safetyerelated work practice !
sents of this section identificd 1 Table 1ot
\ppendix A-2 1o this section. prosided the
work s berng performed on a gencration or
distrrbution installation meeting §§1910 303
through 1910 308  of this Part. [his table
also identifies provisions in this section that
apply to work by qualified persons directly
on or associated with installations of electric
power generation, transmission, and distri-

[Sec. 1910.269(a){1)(ii}{B)]

Copyright © 1896 by The Bureau of National Affairs, inc.
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and for rescuc of employees from such
spaccs.

[Editor’s note: 1910.269(c)(2) and (3)
are stayed temporarily. Sce Note at be-
ginning of this section.]

(2) Training. Employces who enter en-
closed spaces or who scrve as attendunts
shall be tratned 1 the hazards of ¢nctosed
space entry. in enclosed space entry pro-
cedures, and i enclosed space rescue pro-
cedures

() Rescue equipment Fing
provide cquipment to casure the prompt
and safe rescue of emplovees from the
enclosed space

(4) Evaluation of porential hazards
Before any entrance cover w0 o cnclosed

avers shall

space s removed. the cmplover shall de-
termine whether (0 v safe o do oo by
checking for the presence o Hno-
spheric pressure or temperaso ditfer.

ences and by cvaluating o there
might be o hazardous aie n the
space. Any conditions muas St o
remove the cover shail e seinred
before the cover s remon o

Note: The cvatuation oo b o et
paragraph may takc the v 00 Check
of the condiions cxpecivd ¢ the
enclosed space. for coenrie e Lover

could be checked towee o g
ttas fasteaed 1 oplace, oo f
gradually to release ann -
A determinaton muse

whether conditions o e - PTG
a hazardous atmosphere oo 0 ok
gen deficient or Namrn e o e

develop within the spoece
(5) Removal of covere 8o
are removed from enclined e the

opening shall be prompts vaded by g
railing, temporary cover. or athes harrier
intended to prevent an scad falt
through the opeming and -0 m

ployees working in the space fro hyects
entering the space

(6) Hazardous atnioph
may not cnter any
contains a hazardous wrin -\:"'
the entry conforms t the o,
required confined spucos oo
§1910.146 of this Part

Note: The term e
§1910.146(b) of thi f""

(7) Attendanes Wi o ot
performed tn the enclosed ~pec oy
with first aid traming wect oo
(b) of this section shall be et ety
available outside the encined oo o
render cmergency assistic 15
reason to believe that a hazard
in the space or if @ hazard cists hecause
of traffic patterns tn the arca of the apen-
ing used for entry. That person 15 rot pre-

enclosed wnac s wade

Thay CxXast

4-24-96

cluded from performing other dutics out-
side the enclosed space if thesc duties do
not distract the attendant from monitor-
ing employees within the space.

Note: See paragraph (1)(3) of this section
for additional requirements on attendants
for work 1n manholes.

[1910 269(e)(7) Note corrected by 59 FR
33662, Tunc 10, 1994]

(8) Calibration of test instruments
Test mstruments used to monitor atmo-
spheres in enclosed spaces shall be kept in
calibration. with a minimum accuracy of
+ 10 pereent

(N Mesiing for oxpgen deficienct
Before an cinployee enters an caclosed
space. the nternal atmosphere shall be
tested for oy gen deticiency with a direct
reading meter or similar instrument, ca-
pable of collection and immediate analy-
sty of data samples without the need for
ol site evaduation. If continuous foreed
au venulation s provided, testing is not
required provided that the procedures
used cosure that crnployccs arc not ¢x
posed to the hazards posed by oxygen defi
Loy

i Testng for flammable gases and
vapors Belore an employec enters an en-
the internal atmosphere
tested for Nammable gases and
e et direct-reading meter or sim
b nstrument capable of collection and
rmediate nalysis of data samples with-
need for off-site evaluation This
performed after the oxygen

© e venulation required by para-
viaph ren ) al s section demonstrate
i thiere v sufhicient oxygen to ensure
the awcaracy of the test for flammability

{10y Ventlation and monitoring. 1f
ammuable pases or vapors arc detected ar
iFan oxyveen deficiency is found, forced air
ventilation shall be used to maintain oxy-
een at @ safe level and to prevent a hae-
irdous concentration of flammable gases
and virpars fram accumulating. A continu-
ous mentoring program to ensure that no
tnerese i Hammable gas or vapor con-
“eniration cccurs may be followed in licu
tf Hamumable gascs or va-
ceted at safe levels

closed spce.

shall b

tesi ~bogdid

Woveatlition

nors e et

the defimtion of hazardous
for guidance in determining
nol a given concentration of 4
constdered to be hazardous

Note S

(1910 26910311y Note corrected by S9
FROG6Y Tune 30, 1994]

U120 Specific ventilation requirements.
If continuous forced air ventilation is
used, 1t shull begin before entry is made
and shall be maintained long enough to
ensure that a safe atmosphere cxists

Occupational Safety & Health Reporter-
0095-3237/96/$04$1.00

before einployecs are allowed to enter the
work area. The forced air ventilation shali
be so dirccted as o ventilate the immedi-
ate arca where cmployees arc present
within the cnclosed space and shall con-
tinue until all employees leave the en-
closed space

(13) Air supply The aie supply for the
continuous forced wir ventdation shatl be
from a clean source and may not increase
the hazards in the enclosed space.

(1) Open flames 1 open Names are
used 10 enclosed spaces. a test for flamma-
ble gases and vipors shall be made unime-
diately betore the open flame device s
used and at feast once per hour while the
device 15 used s the space. Testing shad
be conducted rore frequently o conds
twns preseat o the enclosed space inds-
cate thut e oer hour s nsutlicient (o

detect hoad o ccumulations of ain-
i bic vies o gy

Note: See e deimition of hazardons at
mosphers 1o adance o deternning
whether o " Lenoconcentration of g

substance oo cd to be hazardous

[I910 2690000t Naote corrected hy 39
FR 2lne to 30 {u94] /

L g i Breavation operations
shaifcomip o w o Subpart Poof Part 1926
k‘f(’ﬁ.'\\ Chan e

Qg-'/\)(’vf. L eguepeent

[ R

Tl protective cquip
Crogairements of Sub

ment s

pars b o p
B A

Crofrera srrest equipinent shadi
meel e wnts ol Subpart M
Part 1620 - Chapter
[E9U0 260ree oy revised by 59 PR
40729, Auzuat v 1994

(1) Body Sens red safety straps for
WOrK pestttomne Lhadl meet the require-

ments of §1920 059 5 this Chapter

(1) Body b tfety straps, fanyards,
lifehines ond neay harnesses shall he -
\‘pcu;d v soach dav o deternune
that the cgon o sale workiny con-
dl[lu.’! Dot pepment moay not he

heprotected s

N WOrk Dot

AR TR o travel restoiciing

[NYTHE oy employees
WOrkIng Sl e atns are thaan 4
feet T1 Y i he vraund o poles
towers : suctures 1f other Gl
protectu:: vt heen provided fall

protection ciuepeont s pot required to be
used by a qu m'wu cmployee climbing or
changg locatms on poles, towers, or sim-
dar structures, anfess conditions, such as,
but not limited o, ace, high winds, the
design of the structure (for example. no

[Sec. 1910.269(g)(2)(v)]
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provision for holding on with hands), or
the presence of contaminants on the struc-
ture, could cause the employee to lose his
or her grip or footing.

[1910.269(g){(2)(v) corrected by 59 FR
33662, Junc 30. 1994}

Note 1 This paragraph applies to struc-
tures that support overhead electric power
gencration, transmission, and distribution
lines and equipment. [t does not apply to
portions of buildings, such as loading
docks, to clectric cquipment, such as
transformers and capacitors, nor to acrial
lifts. Requirements for fall protection as-
soctated with walking and working sur-
faces are contained 1n Subpart D _of this

Part fFequitements Tor Tall protection as-
Sociated with acrial Hfts are contained in
§E910.67 of this Part, >

Note 20 Employees undergoing training
tre not constdered Uquahified employees™
tur the purposes of this provision. Unqual-
thed employees (including trainees) arc
required o use fall protection any time
they are more than 4 feet (1.2 m) above
the ground

(viy [he tollowing requirements apply
o personat fall arrest systems:

() When stopping or arresting a fall,
personal fall arrest svstems shall lenat the
aamuin arresting force on an employee
20 900 pounds (4 kN1l used with a body
heit

(B) When stopping or arresting a fall,
personal i acrest systems shall limat the
sxinuin arresting furce on an employce
2300 poends (8 kN) if used with a body
harness

(C) Personal fall arrest systems shall be
rigged such that an employee can neither
free falt more than 6 feet (1.8 m) nor
contact any lower level.

(vi) If vertical lifelines or droplines arce
used. not more than one employee may be
attached o any one hilcline.

{vin) Snaphooks may not be connected
1 loops made in webbiog-type lanyards.

(1x) Snaphooks may not be connected
s cach other

(I Ladders, platforms, step bolts, and
mranhole steps

ity trenerel Requirements for ladders
contamed in Subpart D of this Part apply.
sxoept s specifically noted in paragraph
pio Yy of this section

() Specral ladders and platforms. Por-
cable fadders and platforms used on struc-
tures or conductors in conjunction with
overhead hine work neced not mecet
paragraphs (d)(2)(1) and (d)(2)(iii) of
§1910.25 of this Part or paragraph
()3 of §1910.26 of this Part. How-
ever, these ladders and platforms shall
mecet the following requirements:

4-24-96

(i) Ladders and platforms shall be se-
cured to prevent their becoming acciden-
tally dislodged.

(i1) Ladders and platforms may not be
loaded in excess of the working loads for
which they arc designed

(it1) Ladders and platforms may be
used only in applications for which they
were designed

(iv) In the configurations in which they
are used, tadders and platforms shall be
capable of supporting without falure at
feast 2.5 umes the maximum intended
foad.

(3) Conductive ladders Portable metal
fadders and other portable conductive fad-
ders may not be used near exposed ener-
gized lines or cquipmient. However, i spe-
aatized hgh voltage work, conductive
ladders shall be used where the emplover
can demonstrate that nonconductive lad-
ders would present a greater hazard than
conductive Tadderns

(1) Hand and portable power tools

(1) General  Paragraph (0(2) of this
section applics 1o clectric cquipment con-
nected by cord ond plue Paragraph ()(3)
of this section apphics o portable and ve
hicle-mounted veacrators used o supply
cord-and  plue connccted cquipment
Parapraph ini b
vdrauhic and pocuinic onls

{2y Cord ]

forhis section apphics to

crtile T

g St

rient (1) ( fping connected equip-
ment supp: 1R Is Cove
cred by Subhpe s s P

(i) Any ot ond plug eonaected
cguipment syl beooth it i

ises wiriny shall complhy
following in fiea of 31910243003
this Part

(A) 1t shatl be cquipped with a0 cord
containing an cyuiprment groundimg con-
ductor connceted to the ol frame and to
a means for vrounding the other end
(however, this oprion may not he used
where the introducton of the ground into
the work envirenment increases the haz-
ard to an cmpioace) or

(B) 1t shall e ot the double invilated
type conforminye - Subpare S of this Part
or

(C) e shatt o omeccted Gt power
supply throgeh o ny traesformer
with dan unwro e

(X)) Portable o0
erators. Poroahh
ZENCrators vt
connected e
lowing requirc

(1) The gencratnr may supply
cquipment focated on the generator or the
vehicle and cord- and plug-connected
cquipment through receptacles mounted
on the gencrator or the vehicle

ob
cooondarns
/ Comonniod
shiciemounted

! plug-

-
g n

cords and
shadl micer the ol

NIRRT

uniy
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(11) The non-current-carrying metal
parts of equipment and the equipment
grounding conductor terminals of the re-
ceptacles shall be bonded to the gencrator
frame.

(iit) In the case of vehicle-mounted gen-
crators, the frame of the gencrator shall
be bonded to the vehicle (rame

(iv) Any ncutral conductor shull be
bonded to the generator frame.

(4) Hydraulic and pneumatic tools

(1) Safe operating pressures for hyvdrau
lic and pncumatic tools, hoses, valves,
pipes, filters, and fittings may not be ¢
ceeded.

Note: If any hazardous defects arc pre
sent, no operating pressure would be sale,
and the hydraulic or preumatic cquin
ment involved may not be used In the
absence of defects, the maxumum 1 ved
operating pressure 1 the maximur ate
pressuce.

(11} A hydraulic or pncumatic tool uaed
where 1t may contact cxposed live pace
shall be designed and muantatned for ek
use

(1i1) The hydraulic system suppivine o
hydraulic tool used where 1t may conie
cxposed live parts shall provide protocs
against loss of tnsulating value 1 he
voltage involved due to the tormirn
partial vacuum n the hvdrauhe e

Note: Hydraulic lines withouwr 00 s
valves having a separation ol inorc -
35 feet (10.7 m) between the oo
and the upper end of the Iivdeaubio o
promote the formation of o parnad o
um

(1v) A pneumatic tool uscd on ceos
gized electric lines or cquipment ar o
where it may contact exposcd lLive parts
shall provide protection against the
cumulation of moisture in the air suppls

[1910.269(1)(4)(iv) corrected by 39 'R
33662, June 30, 1994]

(v) Pressure shall be relcased betorc
conncections are broken, unless quick
ing, self-closing conncctors are usod
Hoses may not be kinked

(vi) Employees may not usc ans it
therwr bodies to locate or attempt 1o sin
hydrauhic leak.

()) Live-line tools.

(1) Design of tools. Live-hne 1ot -
tubes, and poles shall be designed
constructed to withstand the foliwo
ininimun tests:

{1} 100,000 volts per foot (3281
per centimeter) of length for S munure. -
the tool is made of fiberglass-reinfoie!
plastic (FRP), or

(i) 75,000 volts per foot (2461 volis poi
centimeter) of length for 3 minutes f the
tool is made of wood, or

[Sec. 1910.269()(1)(ii)}

Copyright © 1996 by The Bureau of National Affairs, Inc.
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(a) Designated personnel continuously
available while the powered platform is in
use: and

(b) Designated personnel on roof-powered
platforms, undertaking emergency operation
of the working platform by means of the
cmergency operating device located near th
hoisting machine

(iv) The emergency communication
cquipment shall be one of the following
types

(4) Telephone connected to the central
telephone exchange system. or

(b) Telephones on a himited system or an
approved two-way radio system. provided
designated personnet are available to receive
a message duning the time the powered plat
form s in use

(d) Lvpe T posered plattorms (1) Koof
car The requirements of paragraphs (C)(1)
through ()31 of this Appendic snali apply
to Type I powered plattoring

(2} Working platform
ot parageaphs (C)0) througn cchon o this
Appendix apply 10 Type T powered plat
forms

(1) The workmg platiorm shall be sus
pended by at feast two wire ropes

(1 The maximum ruted peed o0 WCnch
the working platform of el powered plat
forms may be moved ino( v
shall not exceed 35 feet per mine

(3 Horstng eqiaporen: 1o o [ire

e requirements

ticai direciion

ments ol paragraphs copt
Appendiv shadl apphy 1o Tope
patforms

(3 Brakes Brakes roguir s v v
sraph () U1 of this Appes gy

O} Hoistng ropes and reoce
(1) Paragraphs (¢)(20)(s) throueh i0 qnd
(vit) of this Appendix shahi apply t0 Tupe 1
powered platforms.

(1) Adjustable shackle rods i subpara-
graph (c)(20)(vii) of this Appendix shall ap-
ply to Type T powered platforms. 1t the
working platform is suspended by more than
lwo wire ropes

(6) Electrical wiring and cquipmien: (1)
The requirements of paragrapin 1010220 (o)
through (vi) of this Appendiy shall (ool 1o
Fype T powered platiorms “Circu
ton limitation,” “powered plitform secin
cal service system.” all operan
and control equipment shall
specifications contatned w P
260 ANSEAT20.1-1970

(11) For electrical protectize devi
requirements o paragraphs (30000 (1)
through (viir) of this Appendic snadl apphy o
Type T powered platforms Requirements
for the “circuit potential limitition” shall be
tn accordance with specifications contained
in Part 2, section 26, of ANSI A1201.1970

(7) Emergency conumunications All the
requirements of paragraph (c)}(23) of this

Probeg

Ui
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Appendix shall apply to Type T powered
platforms.

(1910.66 OMB control number removed
by 61 FR 5508, Feb. 13, 1996]

§1910.67 Vehicle-mounted elevating and
rotating work platforms.
refinilions applicable to this sec-

(1) derial Any vehi-

cle - mounted deviee, telescoping or artic-

ulating. or both, which is used to position
personnel

(2) Aerwal ladder An acrial device con-
sisting of a single- or multiple-section cx-
tenstble ladder

() Artcudating boom platform. An
denial device with two or more hinged
boom sections

(4 Extensible boom platform. An acn-
al device (except ladders) with a tele-

[clescopic der-

frcks wath personnel platform attach-

ments shall be considered to be extensible
boom platforms when used with a person-
nel platform
Sy Insulated aertal device. An acrial
device designed for work on energized
lines and apparatus
thy Maobile wunit

tron device.

scopic or extensible boom

A combination of an

werie device. s vehicle, and retated
vatapoent

C Plattoon Ay personnel-carrying
devree rhasket o bucket) which is & com-
ponent of an acrad device

iy behicle Ay
sitnaily propeiled

carrier that s not

vy bertical tower An acrial deviee de-
sirned to clevate a platform in a substan-
teally verueal axis

(0) Greneral requirements. (1) Unless
otherwise provided in this section, acrial
devices (acrral hfts) acquired on or after
July 1. 1975, shall be designed and con-
structed i conformance with the applica-
ble requirements of the American Nation-
al Standurd for “Vehlicle Mounted Elfevat-
g and Rotating Work Platforms.”
ANSE A9 21969 wcluding appendix.
wlich s rncorporated by reference as
specitizd i §191006 Acnial lifts acquired
foc e betore fuly 11975 which do not
vt e requirements of ANST A92.2-
FO60 ey not be used alter July 1. 1976,
“hey shall have been moditied so as
tovontonm waith the applicable design and
construction requirements of  ANSI
AV 2969 Aeral devices include the
foliowing types of vehicle-mounted acrial
devices used to elevate personnel to job-
sites above ground: (i) Extensible boom
platforms. {11) acrial ladders, (iii) articu-
tating boom platforms, (iv) vertical tow-
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ers, and (v) a combination of any of the
above. Acrial equipment may be made of
metal. wood. fiberglass reinforced plastic
(FRP). or other matcerial: may be pow-
cred or manually operated; and arc
deemed 1o be acrial 1ifts whether or not
they are capable of rotating about a sub-
stantially verucal axas

(1910 67(0) (1) amended by 61 FR 9235
Murch 7. 1996]

(2) Acrial it may be “ficld moditied™
for uses other than those mtceded by the
manufacturer, provided the moditication
has been cerutied i weting by the manu
facturer or by any other cquivaient entiry
such as o nationadly recogmzed testing
faboratory, to be i conformiy with all
apphicable provisions of ANST A02
1969 and thus section. and G be at Teast s
sl s the cquipiient was hetore maodil
cation

(3 The requirements b thes section do
not appis o tretighting cgurpiment or o
the vebioies upon which eread devices are
t the re-
Catable sup-

mounted. cveept wth roapedt

quiremcit thar ¢ oschincle be
port for te acron device
e oveshead cled

(4 For operasons

tric hinee oo $79 0

RN RIS

AT T TS BN 74

[RPARIN]

RIS
August

(C) Nproeimn rouite i Vladder
fricchy and toonor ik Beloare the truck
I ooved R I TR T I RTT R

ders shadl e secured i the wnaer tavel-
g postion by the focking deviee abave
the truck cab. and the nomuadiv operated
device at the base of the ladder, or by
other cquully (cg.
cradles winch provent rotation of the lad-
der in combinition with povtive acting
fincar actuatorsy

o () Exvensible and articutbating boom
platfornis con b controls Whadi be tested
cach dus prvee 1o wse o detzrmime that

ctlective means

such controiy om0 o e warhange condy
tion
GU Onts rrgncd posains oy

an aerod b

(tn)fk!mrg L R T PRI o
structure. o Giupnen whde aarkiny
from an ucene B G o b 1LIce

(v Broploveos shall alw v ~rond nom

{14

Iy on the tloor o1 the basker,
sttor climb on the edee of
use planks. ladders. or other devices for a

work position R

VTLK"BOJ;"I)L‘I shall be worn and
lanyard attached to the boom or basket
when working from an acrial hit

BASKeT or

[Sec. 1910.67(c)(2)(v)]



ATTACHMENT 2-B

artment of Labor Occupational Safety and |
U.S. Dep Washington, DC 20210

Reply to the Attention of: DCP/GICA/PAC

DEC 13 155

Steven R. Semler, Esq. T
Semler & Pritzker o
National Arborist Association

Suite 610 DEC 14 1999
5301 Wisconsin Ave., NW L
Washington, D.C. 20015 PP TR RS A

Dear Mr. Semler:

Thank you for your August 25, 1999 letter to the Occupational Safety and Health Administration’s
(OSHA’s) Directorate of Compliance Programs concerning fall protection in aerial lifts.
Specifically, yourequested an interpretation as to what type of fall protection is required for arborists
working from aerial lifts. The interpretation provided in this letter supersedes and replaces all prior
OSHA general industry interpretations on the subject matter.

Electric power generation, transmission and distribution work (§1910.269)

[n all of its newer standards, OSHA has been requiring body harnesses, as opposed to body belts, for
protection against falls because they provide far more effective protection from fall hazards.
Accordingly, when OSHA developed its standard for electric power generation, transmission, and
distribution, it adopted, through §1910.269(g)(2)(i), the specifications for personal fall arrest
equipment set out in Subpart M of 29 CFR 1926, OSHA’s standard for fall protection in
construction. These specifications require the use of body harnesses rather than body belts and
lanyards. When arborists are engaged in line clearance tree trimming work, they must adhere to
these specifications.

An option would be the use of a restraint system. A restraint system prevents a worker from being
exposed to any fall. Ifthe employee is protected by a restraint system, either a body belt or a harness
may be used. When a restraint system is used for fall protection from an aerial lift or a boom-type
elevating work platform, the employer must ensure that the lanyard and anchor are arranged so that
the employee is not potentially exposed to falling any distance.

Positioning Devices and Aerial Lift Work

The only time a body belt may be used where there may be a fall is when an employee is using a

“positioning device.” In Subpart M of the construction standards for fall protection, a “positioning
device system” is defined as a body belt or body harness system rigged to allow an employee to be
supported on an elevated vertical surface, such as a wall (or a pole), and work with both hands free
while leaning. Therefore, in line clearance tree trimming work, a positioning device may be used
only to protect a worker on a vertical work surface. These devices may permit a fall of up to 2 feet
(0.6 m). Since line clearance tree trimmers in bucket trucks, scissor lifts, and boom-type elevating
work platforms are on a horizontal surface, a positioning device may not be used for those workers.




Since January 1, 1998, several electric utilities have reported successful conversion to body
harnesses in place of body belts for use in aerial lifts. The utilities’ comments have stressed the
importance of selecting a body harness that is comfortable and adjusting it properly to the specific
employee. OSHA strongly encourages the use of body harnesses rather than body belts for fall

protection.

All other General Industry work

For all other General Industry work performed in an aerial lift, fall protection requirements are
found in Part 1910.67, Vehicle Mounted Elevating and Rotating Work Platforms. Part
1910.67(c)(2)(v) states: "A body belt shall be worn and a lanyard attached to the boom or basket
when working from an aerial lift." Ataminimum, employers must comply with these requirements.
Employers should be mindful, however, that body harnesses are generally superior to body belts in
preventing injuries from falls. Accordingly, OSHA believes that conscientious employers should
and will switch to the use of body harnesses.

We hope you find this information helpful. Please be aware that OSHA’s enforcement guidance is
subject to periodic review and clarification, amplification, or correction. Such guidance could also
be affected by subsequent rulemaking. In the future, should you wish to verify that the guidance
provided herein remains current, you may consult OSHA s website at http://www.osha.gov.

This letter will be disseminated to all of OSHA’s Regional and Area offices. I thank you for your
interest in Occupational Safety and Health and [ look forward to implementation of our mutual goal
of a sater and more healthful workplace for all arborists. [f you have any further questions please
contact the Office of General Industry Compliance Assistance at 202-693-1866.

Sincerely,

2clud © %

Richard E. Fairfax, Director
Directorate of Compliance Programs
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January 12. 2000 - FAX COPY

Mr. Richard E. Fairfax, Director

Directorate of Compliance Programs

U.S. DEPARTMENT OF LABOR

Occupational Safety and Health Administration
200 Consttution Avenue, NW

Washington, DC 20210

Dear Mr. Fairfax:

We respectfully request that OSHA immediately rescind its December 13, 1999
fetter addressed to Steven Semler. the National Arborist Association’s legal counsel, to
forestall a planned judicial chalienge by NAA to the letter's attempt to bypass the
statutorily required notice and comment procedure required for changing an existing
regulation

After due consideration of your interpretation, in close consultation with Mr.
Semler as well as the members of NAA’s Board of Directors and Governmental Affairs
Commuttee, we would like to outline the concerns we have with this interpretation.

L. Most substantively and centrally, the letter utterly fails to take any cognizance
whatsoever - let alone reconcile - the fundamental basts for our tnquiry — being the
express meaning to be given to the §1910.269(g)(2)(v)(Note 1) provision that the
requicements of the fall arrest paragraph do not apply to line clearance tree trimmer aerial
Lift work but instead are governed by the (body belt and lanyard) requirements of 29 CFR
1910.67 (sce attached). The letter proceeds to ignore the existence of this “Note 1"
cxemption, as though it did not even exist in §1910.265. evei though this "Note
regulation provision was the central basis of our inquiry. Respectfully, we simply do not
understand how the response can ignore the regulation at issue. which drives the INquiry tn
the first place. This is especially so given that the letter contradicts this provision of the
existing regulation. This is even more incongruous in that the letter contains, as an
additional attachment thereto labeled “NAA’s position™ — an extensive legal analysis from
NAA, the central tenet of which is that the “Note | exemption contained in
§1910.269(g)(2)(v) bars, as a matter of law, the contrary assertion that body harness
requirements are imposed in derogation of the plan prescription therein for body belts and
lanyards. Not only does “Note 1" expressly make body belts applicable in lieu of
hamesses; but OSHA has publicly so stated that body belts and lanyard continue to apply
for line clearance tree trimming. See OSHA bulletin dated November 26, 1997 attached
hereto.

Dedicated fo the Advoncement of Commercial Tree Care Riidnaceas



2. The attachments provided with the letter add more confusion to the letter’s meaning: Thus, the “GICA
version” draft response attachment specifically confirms that body belts are permitted in such circumstances.
Similarly, the “Crowley” version attachment expressly concludes that a body harness is not required. The
rationale of the “Pipkin version” attachment simply cannot be discerned. In any event, tellingly, but again ignored
in your leuer's analysis, 1s the very Record of promulgation of Subpart M -- which you apparently assert served to
eliminate the subject 1910.269 "Note 1" That Record, in turn, reflects that while 1910.269 specifically was
amended to change the paragraph "(g)" incorporation of Subpart E, to the new Subpart M (see 59 Fed Reg.
10672), it did nothing to disturb continued vitality of the "Note 1" exception thereto contained in the same
paragraph. Thus. this compellingly highlights that OSHA purposefully amended 1910.269, while at the same time
purposefully continuing the effectiveness of the "Note 1" exception: hence that OSHA could have, but
Affirmatively chose not 1o, use the occasion to change "Note 17 when 1t otherwise amended the very same
paragraph ot 19 10269 in which "Note " appears. In these crrcumstance s, OSHA's attempt to abrogate “Note 17
by letter of mterpretation, when OSHA elected not to do so when otherwise amending the same paragraph of the
regulation. forcefully demonstrates the facial lack of comphiance with statutory requirements for modifying
standards

R The letter appears to suggesta dichotomy which s mexphicably diseriminatory— allowing body belt and
Lanyards for arborists working from aerial lifts in non-line clearance tree work, but not for those doing the same
(ree work incident to power lines. This makes no sense 10 NAAL since $1910 67 applies body belts and lanyards
(o all acnal hitt tree work, and §1910.269(2)(2)(v)(Note 1) specifically confirms that standard applies to line
Cclearance (ree work as well. Neither standard recognizes any basts {or this discriminatory treatment.

A [astiy. atan OSHA tree industry “stakeholders” mecting in Wishington. D.C.on August 10-11. 1999,
OSHA'S representative David Wallis specifically announced that OSHA was planning to publish in the Federal
Register o notice of cevision of Part 1926 Subpart V and would imelude theremn a proposed deletion of

S1910 269ien viNote 1) for hine clearance tree trimming Your letter thus seeks to accomplish through a letter
o1 nterpretaton that which OSHA's representatives concede ts properly planned to be subjected to the Notee and
Comment process. This highlights your letter s apparent ond run around STHULOTY requirements expressiy
recogmized by OSHA as being the applicable procedure to be followed

In order to protect NAA members’ rights, we are forced to assume the letter intends to “interpret” the
imposition of a “body harness,” rather than ““body belt” requirement in the subject circumstances. If your letter
therefore mtends to state that arborists performing line clearance tree rmming in aenal lifts are required to use
body harnesses instead of complying with “Note 17 proviston for the §1910.67 (body belt and lanyard)
requirements 10 apply to such work, then NAA believes. in thatevent. that the subject letter amounts to an illegal
atterapt to change the plain meaning of "Note 1" without “Notice and Comment” required by §6(b) of the OSHA
tatute and the Administrative Procedure Act, as to which NAA will file a judicial action to enjoin. For it1s plain
(hat i regulation cannot be o fundamentally changed without notice Jdnu opportunity for comment, under the

gutse of merely “interpreting” the regulation.” Morcover. Agency action must be reasoned ~ We do not behieve the
subject fetter comphies with these requirements.

[t we chose to file such action in the United States Court of Appeals under the OSHA statute. we
statutontly have unul February 12, 2000 to do so. Therefore, NAA respecttully requests that vou advise us by

January 28. 2000 of your decision to rescind the subject letter pending further review, or, alternatively. to
definitively clarify it by then.

e

! National Mining Assn. v. MSHA, 116 F3d 520 (DC Cir. 1997); Paralyzed Veterans of America v. DC Arena, | 17 F3d 579,
588 (DC Cir. 1997) (agency may not escape notice and comment obligations by attempling o IMpoOse new substanuve
obligations under guise of issuing interpretive rules of existing regulation).

2 SG Trading Corp. v. USDA, 176 F3d 536, 544-5 (DC Cir. 1999). applying APA and quoting Greater Boston Television
Corp. v. FCC, 444 F2d. 841, 852 (DC Cir. 1970): "An agency changing its course must apply a reasoned analysis indicating
that prior policies and standards are being deliberately changed, not casually ignored, and if an agency glosses over of
swerves from prior precedents without discussion it may cross the line from the tolerably terse to the intolerably mute.”



NAA does not wish to engage in litigation, because it is counterproductive to cooperating towards our
mutual interest in promoting employee safety. Should OSHA wish to change the provisions of §1910.269, the
statute provides an orderly process for dotng so. If, as a result of that process, after opportunity for input from
NAA and consideration of same by OSHA in an accountable fashion required by Congress, a revision is decided,
NAA will of course comply. But NAA cannot permit the Agency, acting under the limited license to interpret its
regulations, to swallow the process altogether by changing the meaning of the regulation by fiat.

We therefore respectfully urge OSHA to notify us by January 28, 2000, of its action on this request,

failing which NAA will be forced to seek judicial recourse. All documents referred to herein are incorporated
herein by reference.

NAA looks forward to hearing from you and to cooperating rather than litigating with OSHA.

Respectfully submitted:
NATIONAL ARBORIST ASSOCIATION

/,' S ' ) }
( (/\»Z/Vv-‘ /Z(L /“/
Cynthia Mills, CAE
Executive Vice President

ce: Charles N. Jeffress, Assistant Secretary of Labor for OSHA
R. Davis Layne, Deputy Assistant Sccretary of Labor for OSHA
Henry Solano, Esq.. Solicitor of Labor
Paul Cyr, Office of the Directorate ot Comphance Programs, OSHA
Steven R. Semler. Semler & Pritzker. NAA Labor Counsel
Peter Gerstenberger, Director of Safety & Education, Natuonal Arborist Association
John R. Wright, President, National Arborist Association
The Honorable Michael B. Enzi, Chair. Employment, Safety, and Training Subcommittee of the Senate
Health, Education, Labor and Pensions Committee

The Honorable Cass Ballenger, Chair, Subcommittee on Workforce Protections, House Education and the
Workforce Committee
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U.S. Department of Labor

Occupational Safety and
Washington, D.C. 20210

Reply to the Attention of:

Cynthia Mills, CAE

National Arborist Association
P.O. Box 1064

Amberst, NH 03031-1094

Dear Ms. Mills:

ATTACHMENT 2-D

The Durectorate of Compliance Programs is hereby withdrawing its December 13, 1999 letter 1o
you concerning fall protection in acrial lifts. The Jetter was written in response to your
August 25, 1999 letter requesting clarification of the Occupational Safety and Health

Adminiszaton’s position on this issue.,

The Occupational Safety and Health Administration is current!

y reviewing its policy as o what

type of fall protection is required for arborists working from aerial lifts. Accordingly, we have

made the decision to withdraw the letter.

We regret any inconvenience this may have caused you. Ifyou have further questions, please
feel free to contact the Office of Genera] Industry Compliance Assistance at 202-693-1850.

Sincerely,

R.cla~d £ fc;u@(,

Richard E. Fairfax, Director
Directorate of Compliance Programs

TOTAL P.B2



